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FOR AN ACT relating to guardianship; to anend sections 30-2201,
30- 2601, 30-2627, and 30-2639, Revised Statutes Cunulative
Suppl enrent, 2006; to adopt the Public Guardianship Act; to
harnoni ze provisions; to provide an operative date; and to
repeal the original sections.

Be it enacted by the people of the State of Nebraska,



LB 257

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

LB 257

Section 1. Sections 1 to 17 of this act shall be known and

may be cited as the Public Guardi anshi p Act.

Sec. 2. The legislature finds that the present system of

obtaining a guardian for a person. which often depends on vol unteers,

is inadequate when there is no willing and qualified fanily nenber or

friend. other person. bank, or corporation available to serve as

guardian for an individual. The leqgislature finds that there is a

need to provide conservators when there is no one suitable or

available with priority to serve the needs of the individual. The

Legislature intends that establishnent of the Ofice of Public

Guardian will provide services for individuals when no private

quardian _or conservator is available. The leqgislature finds that

alternatives to full quardianship and less intrusive neans of
intervention should always be explored, including, but not limted
to, limted guardianship, conservatorship, or the appointnent of a
payee. It is the intent of the legislature to provide a public

guardian only to those persons whose needs cannot be net through |ess

intrusive neans  of intervention. The Legislature finds that:

(1) Al individuals in need of a quardian or conservator

should have the opportunity to have one appointed for them

(2) The priorities for appointment as set out prior to the

operative date of this act in sections 30-2601 to 30-2661 are

appropriate in nost instances:

(3) There are individuals in_ need of quardi ans ___or

conservators for whom persons that have priority under the law are

unwi | 1i ng, unabl e, or i nappropriate to become a quardian__or

conservat or;
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(4) Quardians and conservators currently appointed nmy not

fulfill the assigned duties in a way that protects the individual or,

in fact, abuses or neglects the individual: and

(5) For those for whom no person is available for

appoi ntnent as quardian, the Ofice of Public Guardian will provide

necessary services.

Sec. 3. For purposes of the Public Guardianship Act:

(1) Counci | means t he Advi sory Counci | on Publi c

Cuar di_ anshi p;

(2) Individual neans an incapacitated person as defined in

section 30-2601;

(3) Ofice neans t he Ofice of Publi c Guar di an;

(4 Private quardian neans any person or _organi zation

appoi nted to act as quardian for an individual by the court who is not

with the office:

(5) Public Guardian neans the director of the office: and

(6) Replacenent qgquardian or conservator neans a _person

recruited by the office to becone gquardian or conservator for an

i ndi vi dual previously served by the office.

Sec. 4. The office shall:

(1) Provide well-trained, conpetent individuals, designated

as _the deputy public quardian or an associate public gquardian, to

carry out the duties of a quardian or conservator when the court

appoints the Public Guardian because no other person can be

identified or is qualified to serve as guardian or conservator for

the individual;

(2) Provi de i nmedi at e response when a quar di an or

-3-
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conservator is needed in an energency Situation

(3) Provide an_ option upon the resignation, renoval, or

di scharge of a qguardian or conservator so that there is no lapse in

service to the individual

(4) Provide equal access and protection for all individuals

in need of quardianship or conservatorship services:;

(5) Pronpte or provide public education to increase the

awareness of the duties of quardians and conservators and encourage

nore peopl e to serve as private guar di ans or conservators;

(6) Recruit nenbers of the general public or famly nenbers

to serve as gquardians or conservators and provide adequate training

and support to insure their success;

(7) Act as a resource to persons already serving as

quardi ans _or _conservators for education, information, and support;

(8) Safequard the rights of individuals by exploring al

options available to support that individual in the least restrictive

manner _possi ble and seek quardianship or conservatorship only as a

last resort: and

(9) WMbdel the highest standard of practice for quardi ans

and conservators to inprove the performance of all guardians and

conservators in the state.

Sec. 5. The office is created within the judicial branch of

government and is directly responsible to the Supreme Court. The

Suprene Court shall appoint a director of the office who shall be

known as the Public Guardian. The Public Guardian shall be hired

based on a broad know edge of human devel opnent. sociology. and

psychology and shall have business acuity and experience in public

-4-
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education and volunteer recruitnment. The Public Guardian shall hire a

deputy public guardian and associate public guardians who shall serve

at _the pleasure of the Public Guardian and perform such duties as

assigned by the Public Guardian. The Public Guardian shall assune al

the duties and responsibilities of a guardian and conservator for any

individual appointed to his or her supervision and nmy designate

authority to act on his or her behalf to the deputy public quardian

and associate public guardians. The Public Guardian shall adninister

public quardianship and shall serve as staff to the council. The

Public Guardian may hire support staff as required.

Sec. 6. The Advisory Council on Public Guardianship is

created. The council shall be appointed by the Chief Justice of the

Suprene  Court and be conprised of individuals from a variety of

di sci plines who are know edgeabl e in gquardi anship and conservatorship

and selected to be representative of the geographical and cultural

diversity of the state and to reflect gender fairness. The council

shall consist of eleven voting nenbers. The nenbership shall include

a representative from the Nebraska County Court Judges Association,

the Nebraska State Bar Association, social workers, nental health

pr of essi onal s. devel opnent al disability professionals, and ot her

interested qgroups or individuals. The Chief Justice shall not be

restricted to the solicited [list of nomnees in nmaking the

appoi ntnments.

Sec. 7. The initial nenbers of the council shal | be

appointed for ternms of one, tw, or three years. Al subsequent

appoi ntnents shall be nade for terns of three vyears. Any vacancy on

the council shall be filled in the same manner in which the origina

-5-
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appointnent was nmade and shall last for the duration of the term

vacated. Appointnents to the council shall be made within ninety days

after the operative date of this act. The council shall select a

chairperson. a vice-chairperson., and such other officers as it deens

necessary.

Sec. 8. (1) The council shall advise the Public Guardian on

the administration of public guardi anship.

(2) The council shall neet at least four tines per year and

at_other tines deened necessary to perform its functions. Mnbers of

the council shall be reinbursed for their actual and necessary

expenses as provided in sections 81-1174 to 81-1177.

(3) The council may appoint task forces to carry out its

work. Task force nenbers shall have know edge of. responsibility for,

or _interest in an area related to the duties of the council.

Sec. 9. Consistent with the purposes and objectives of the

Public Guardianship Act and in consultation with the council. the

Publi c Guardi an shall:

(1) Develop a uniform system of reporting and collecting

statistical dat a regardi ng guar di anshi p and conser vat or shi p;

(2) Develop and adopt a standard of practice and code of

ethics for public quardi anshi p and conservatorship:;

(3) Prepare a vearly budget for the inplenentation of the

(4) Develop quidelines for a sliding scale of fees to be

charged for public guardi anship services:

(5) Develop and mamintain, in conjunction with private and

other public resources, a curricula for training sessions to be nmade

-6-
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available for replacenent quardians and conservators and private

quar di ans_and conservators;

(6) Establish and mmintain training prograns _avail abl e

statewide to offer the training curricula for interested parties to

incl ude:

(a) Helping guardians understand their ward's disabilities

and conservators understand their fiduciary duties:

(b) Helping guardians foster increased independence on the

part of their ward;

(c) Helping guardians with the preparation and revision of

guar di anshi p pl ans and reports and conservators with t heir

accountings; and

(d) Advising guardians on ways to secure rights., benefits

and services to which their wards are entitled;

(7) Pronpt e public awar eness of quar di anshi p and

conservatorship. the responsibilities attached. and the need for nore

private quardi ans and conservators; and

(8) Apply for and receive funds from public and private

sources for carrying out the purposes and obligations of the act.

Sec. 10. The Public Guardian. the deputy public guardian,

an__associate public quardian, a staff nenber of the office, or a

nenber of the council shall not be liable for civil danmages for any

statenent or decision made in the process of public guardi anship or

conservatorship unless such person acted in a nmanner exhibiting

willful or wanton ni sconduct.

Sec. 11. The Suprene Court., upon recommendation by the

Public Guardian. in consultation with the council, shall pronul gate

-7-
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rules to carry out the Public Guardi anship Act.

Sec. 12. The Public Guardian shall report annually to the

Chi ef Justice, the Governor, and the lLegislature on the inplenentation

of the Public Guardianship Act. The report shall include the nunber

and types of quardianships and conservatorships referred to the

office, the disposition of those referrals, and the status of the

waiting list for public guardi anship services.

Sec. 13. A court may order appointnent of the Public

Guardian only after notice to the Public Guardian and a determ nation

that the appointnent is necessary and the appointnment will not result

in the office having nore appointnents than permitted by section 15

of this act. The determination of necessity may require the court to

ascertain whether there is any other alternative to public

quardi anshi p_or conservatorship. Fees shall be charged by the office

pursuant to the guidelines devel oped pursuant to section 9 of this

act., unless nodified by the court.

Sec. 14. (1) Once the Public CQGuardian is appointed as

guardi an or conservator, the office shall neke a reasonable effort to

locate a suitable guardian or conservator for the individual from the

private sector. Annually, the office shall file a report with the

Suprene Court describing its efforts to locate a replacenent private

quardi an_or _conservator for the individual.

(2) Upon location of a suitable repl acenent private

quardi an_or_conservator, the office shall file a nmotion with the court

for term nation or nodi fi cation of t he quar di anshi p or

conser vat or shi p. Availability of a__suitable replacenent private

guardian or conservator shall be deenmed a change in the suitability

- 8-
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of the office for carrying out its powers and duties under section 4

of this act.

Sec. 15. The Public Guardian may accept appointnments for

individuals not to exceed an average of forty individuals per

associate public guardian hired by the office. Wen the average has

been reached. t he Public Guardian shall not accept further

appoi nt nent s.

Sec. 16. (1) Wen the court appoints the Public Guardian as

guardian_or conservator for an_ individual, the Public Guardian or

designated deputy public quardian or associate public quardi an

inmedi ately succeeds to all powers and duties of a guardian provided

in sections 30-2626 and 30-2628, if appointed a guardian, or as a

conservator to all powers and duties of a conservator as provided by

sections 30-2646, 30-2647, 30-2653, 30-2654, 30-2655, 30-2656, and

30-2657, if appointed a conservator.

(2) The Public Guardian or designated deputy public

guardi an or associate public guardian shall:

(a) Be considered as a person interested in the welfare of

the individual for purposes of filing a notion for termnation or

nodi fication of a guardi anship or conservatorship:

(b) Visit the facility in which the individual is to be

placed if it is proposed that the individual be placed outside his or

her hone;

(c) Mnitor the individual and the individual's care and

progress on a continuing basis. Mnitoring shall, at a mninmm

consist of monthly personal contact with the individual. The office

shall mmrintain a witten record of each visit with an individual. A

-0-
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copy of this record shall be filed with the court as a part of the

annual report. The office, through its designees, shall naintain

periodic contact wth all individuals and agenci es, public or

private, providing care or related services to the individual

Sec. 17. The Public Guardian may be discharged by a court

with respect to any of the authority granted over an individual upon

petition of the individual, any interested person, or the Public

GQuardian or upon the court's own notion when it appears that the

services of the Public Guardian are no |onger necessary, despite the

fact the individual has not been. and may never be, restored to

conpet ency.

Sec. 18. Section 30-2201, Revised Statutes Curul ative
Suppl enent, 2006, is anended to read:

30-2201. Sections 30-2201 to 30-2902 and sections 1 to 17

of this act shall be known and may be cited as the Nebraska Probate
Code.

Sec. 19. Section 30-2601, Revi sed Statutes Cumul ative
Suppl enent, 2006, is anended to read:

30-2601. Unl ess otherw se apparent from the context, in the
Nebr aska Probate Code

(1) Incapacitated person neans any person who is inpaired by
reason of nental illness, mental deficiency, physical illness or
disability, chronic use of drugs, chronic intoxication, or other cause
(except mnminority) to the extent that the person |acks sufficient
under standi ng or capacity to nake or communi cate responsi bl e decisions
concerni ng hinmself or herself;

(2) A protective proceeding is a proceeding under the

-10-
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provisions of section 30-2630 to determine that a person cannot
effectively manage or apply his or her estate to necessary ends,
either because the person lacks the ability or is otherwse
i nconveni enced, or because the person is a mnor, and to secure
adm nistration of the person's estate by a conservator or other
appropriate relief;

(3) A protected person is a mnor or other person for whom a
conservator has been appointed or other protective order has been
made;

(4 A ward is a person for whom a guardian has been
appointed. A mnor ward is a mnor for whom a guardian has been
appoi nted sol ely because of ninority;

(5) Full guardianship neans the guardian has been granted
all powers which may be conferred upon a guardian by law, and

(6) Guardian neans any person_ appointed to protect a ward

and may include the Ofice of Public Guardi an: and

6> (7)) Linmted guardianship nmeans any guardi anship
which is not a full guardi anship.

Sec. 20. Section 30-2627, Revised Statutes Cunul ative
Suppl enent, 2006, is anended to read:

30- 2627. (a) Any conpet ent per son,_er a sui tabl e

institution__or the Ofice of Public Guardian nay be appointed

guardi an of a person alleged to be incapacitated, except that it shall
be unlawful for any agency providing residential care in an
institution or conmunity-based program or any owner, part owner,
manager, admnistrator, enployee, or spouse of an owner, part owner,

manager, administrator, or enployee of any nursing hone, room and

-11-
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board hone, assisted-living facility, or institution engaged in the
care, treatnment, or housing of any person physically or nentally
handi capped, infirm or aged to be appointed guardian of any such
person residing, being under care, receiving treatment, or being
housed in any such honme, facility, or institution within the State of
Nebraska. Nothing in this subsection shall prevent the spouse, adult
child, parent, or other relative of the person alleged to be
i ncapacitated from being appointed guardian or prevent the guardian
officer for one of the Nebraska veterans honmes as provided in section
80-327 from being appointed guardian or conservator for the person
alleged to be incapacitated. It shall be unlawful for any county
attorney or deputy county attorney appointed as guardian for a person
alleged to be incapacitated to circumvent his or her duties or the
rights of the ward pursuant to the Nebraska Mental Health Commitnent
Act by consenting to inpatient or outpatient psychiatric treatnent
over the objection of the ward.

(b) Persons who are not disqualified under subsection (a) of
this section and who exhibit the ability to exercise the powers to be
assigned by the court have priority for appointnment as guardian in the
foll owi ng order:

(1) A person nom nated nost recently by one of the follow ng
net hods:

(i) A person nominated by the incapacitated person in a
power of attorney or a durable power of attorney;

(ii) A person acting under a power of attorney or durable
power of attorney; or

(iii) A person nom nated by an attorney in fact who is given

-12-
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power to nominate in a power of attorney or a durable power of
attorney executed by the incapacitated person

(2) The spouse of the incapacitated person

(3) An adul t child of the i ncapacitat ed per son

(4) A parent of the incapacitated person, including a person
nom nated by wll or other witing signed by a deceased parent;

(5) Any relative of the incapacitated person with whom he or
she has resided for nore than six nonths prior to the filing of the
petition;

(6) A person noninated by the person who is caring for him
or her or paying benefits to himor her_ —

(7) The Ofice of Public Guardian

(c) Wen appointing a guardian, the court shall take into
consideration the expressed w shes of the allegedly incapacitated
person. The court, acting in the best interest of the incapacitated
person, nmay pass over a person having priority and appoint a person
having lower priority or no priority. Wth respect to persons having
equal priority, the court shall select the person it deens best
qualified to serve

(d) In its order of appointment, unless waived by the court,
the court shall require any person appointed as qguardian to
successfully complete within three nonths of such appointnent a
training program approved by the State Court Admnistrator. If the
person appointed as guardian does not conplete the training program
the court shall issue an order to show cause why such person should
not be renmoved as guardian

(e) The court may require a guardian to furnish a bond in an

-13-



LB 257

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

LB 257

anount and conditioned in accordance with the provisions of sections
30- 2640 and 30-2641.

Sec. 21. Section 30-2639, Revi sed Statutes Cumul ative
Suppl enent, 2006, is anended to read:

30-2639. (a) The court nmay appoint an individual, or a
corporation with general power to serve as trustee, as conservator of
the estate of a protected person, except that it shall be unlawful for
any agency providing residential care in an institution or
communi ty-based program or any  owner, part owner, manager
adm ni strator, enployee, or spouse of an owner, part owner, nanhager,
adm nistrator, or enployee of any nursing home, room and board hone,
assisted-living facility, or institution wengaged in the care,
treat ment, or housi ng  of any person physically or nental |y
handi capped, infirm or aged to be appointed conservator of any such
person residing, being under care, receiving treatnent, or being
housed in any such hone, facility, or institution within the State of
Nebraska. Nothing in this subsection shall prevent the spouse, adult
child, parent, or other relative of the person in need of protection
from bei ng appoi nted conservat or

(b) Persons who are not disqualified under subsection (a) of
this section and who exhibit the ability to exercise the powers to be
assigned by the court have priority for appointnent as conservator in
the foll ow ng order:

(1) A person nominated nost recently by one of the follow ng
net hods:

(i) A person nominated by the protected person in a power of

attorney or durable power of attorney;

-14-
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(ii) A person acting under a power of attorney or durable
power of attorney; or

(iii) A person nom nated by an attorney in fact who is given
power to nomnate in a power of attorney or a durable power of
attorney executed by the protected person;

(2) A conservator, guardian of property, or other Iike
fiduciary appointed or recognized by the appropriate court of any
ot her jurisdiction in whi ch t he protected person resi des;

(3) An individual or corporation nom nated by the protected
person if he or she is fourteen or nore years of age and has, in the
opinion of the court, sufficient nental capacity to nake an
intelligent choice;

(4) The spouse of the protected person;

(5) An adult child of the protected person;

(6) A parent of the protected person or a person nom nated
by the will of a deceased parent;

(7) Any relative of the protected person with whom he or she
has resided for nobre than six nonths prior to the filing of the
petition;

(8) A person nonminated by the person who is caring for him
or her or paying benefits to himor her_ —

(9) The Ofice of Public Guardian.

(c) When appointing a conservator, the court shall take into
consi deration the expressed wi shes of the person to be protected. A
person having priority listed in subdivision (2), (4), (5), (6), or
(7) of subsection (b) of this section may nom nate in witing a person

to serve in his or her stead. Wth respect to persons having equal
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priority, the court shall select the person it deens best qualified of
those willing to serve. The court, acting in the best interest of the
protected person, nay pass over a person having priority and appoint a
person having lower priority or no priority.

(d) In its order of appointment, unless waived by the court,
the court shall require any person appointed as conservator to
successfully conplete wthin three nonths of such appointnment a
training program approved by the State Court Administrator. If the
person appointed as conservator does not conplete the training
program the court shall issue an order to show cause why such person
shoul d not be renmpbved as conservator

Sec. 22. This act beconmes operative on January 1, 2008.

Sec. 23. Oiginal sections 30-2201, 30-2601, 30-2627, and

30-2639, Revised Statutes Cunul ative Supplenment, 2006, are repealed.
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